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AGREEMENT BETWEEN THE TOWN OF TOPSHAM
AND THE BRUNSWICK-TOPSHAM LAND TRUST, INC.
ACTING AS THE THIRD PARTY 

IN THE 

IMPLEMENTATION OF

THE TOPSHAM, MAINE VERNAL POOL SPECIAL AREA MANAGEMENT PLAN
A.    Purpose
 The Maine Vernal Pool SAMP (Maine VP SAMP) (Appendix I) is an alternate mitigation mechanism that allows for the collection of a compensation fee in exchange for impacts to vernal pools in specified areas within the Growth Area(s) identified in a municipality's comprehensive plan. The comprehensive plan must have a current finding of consistency with the Maine Land Use Planning and Regulation Act ('Growth Management Act’) from the Municipal Planning and Assistance Program, Maine Department of Agriculture, Conservation and Forestry or its successor and have been adopted by the municipality. The compensation fee is used for conservation of high value vernal pools and adjacent terrestrial amphibian habitat in the Rural Area(s) as identified in the municipality's comprehensive plan.  The Maine VP SAMP is implemented through a partnership between the US Army Corps of Engineers (the Corps), the Maine Department of Environmental Protection, a town or city, and a not for profit land conservation organization (Third Party).

B.   Introduction
Mitigating adverse environmental impacts is an integral part of Maine’s Natural Resources Protection Act (NRPA) (38 M.R.S.A. § 480 A – BB), a regulatory program administered by the Maine Department of Environmental Protection (Department) and the federal Clean Water Act (CWA) (33 CFR Parts 320-330), a regulatory program administered by the U.S. Army Corps of Engineers (Corps).  In general, mitigation is a sequential process of avoiding adverse impacts, minimizing impacts that cannot be practicably avoided, and then compensating for those impacts that cannot be further minimized.  Both state and federal agencies administering resource protection regulations may require appropriate and practicable compensatory mitigation as a condition of their permit approvals and authorizations.  

Compensation is required to off-set adversely affected wetland functions with a function of equal or greater value. The goal of compensation is to achieve no net loss of resource functions and values.    Under the NRPA, and/or the CWA an applicant is allowed to pay an in-lieu compensation fee (ILF) of a value equivalent to the compensation value to be used for the purpose of restoring, enhancing, creating, or preserving other resource functions or values that are environmentally equal or preferable to the functions and values of impacted resources and associated uplands (38 M.R.S.A. § 480-Z). 

The 2015 Maine State Programmatic Permit issued by the Corps authorizes the use of the Maine Vernal Pools Special Area Management Plan (Maine VP SAMP) to mitigate for impacts to vernal pools in municipalities meeting the specific criteria identified in the Maine VP SAMP.  One of those criteria is that the municipality enter into an agreement with a not for profit land conservation organization (Third Party) to undertake the vernal pools conservation actions using the fee collected by the municipality.  

When the Town of Topsham determines that payment of an ILF constitutes appropriate compensatory mitigation for the adverse vernal pools impacts of a development project in its designated development areas, the Town of Topsham shall be responsible for determining the amount of the ILF, according to the established appraisal value method as detailed in the Maine VP SAMP or through the establishment in ordinance of a minimum fee. It is understood that the applicant may elect to conduct other appropriate and practicable mitigation if it complies with all Topsham laws, regulations, and policies and the Third Party agrees to accept the project and so informs the Town of Topsham; the Town of Topsham officially approves the mitigation. Use of the Maine VP SAMP is voluntary; the applicant always has the choice to use established state and federal permit processes for impacts to vernal pools. 
The Town of Topsham shall also be responsible for collecting the fee from the permit applicant, and shall keep a record of each ILF payment that includes the Topsham permit number; Corps permit number, if applicable; permittee’s name and address; location of vernal pool(s) affected by the permitted activity; and the amount of the ILF.  The Town of Topsham shall transfer all ILFs collected to the Brunswick-Topsham Land Trust, Inc. as Third Party for deposit into their Topsham VP SAMP Fund.  The Brunswick-Topsham Land Trust, Inc. shall act as the passive recipient from the Topsham of all ILFs, and shall play no role in any Topsham regulatory decision. This contract does not preclude the Brunswick-Topsham Land Trust, Inc. from publicly commenting on matters pending before the Topsham.

 The Topsham Maine VP SAMP is intended to:

· Substantially increase the extent and quality of restoration, enhancement, and protection of vernal pools and adjacent terrestrial amphibian habitat over that typically achieved by other forms of compensatory mitigation for activities that impact vernal pools; 
· Provide greater predictability for the development community;
·    Provide NRPA permit applicants greater flexibility in compensating for adverse impacts to vernal pools;
·   Provide remuneration to rural land owners for preservation of rural resources; and 
·   Support municipal goals for compact growth and development, preservation of rural character, and conservation of natural resources.

This contract describes the roles and responsibilities of the Town of Topsham and the Brunswick-Topsham Land Trust, Inc. acting as the land conservation organization in undertaking conservation actions as part of the Topsham Maine VP SAMP.
C.  Roles and Responsibilities: In addition to the Roles and Responsibilities spelled out in the Maine Vernal Pool SAMP, the parties to this agreement also agree to the following:
1. The Town of Topsham: 
a. Will develop and maintain a "VP SAMP Fact Sheet' for distribution to permit applicants, explaining the vernal pools in-lieu fee program and specifically outlining the cost structure to participate in the program.

b. Will determine, at the time of permitting, if the vernal pools in-lieu fee program is an appropriate method of compensating for vernal pools impacts associated with a specific activity.

c. Will set the vernal pools mitigation fee at 40% of the difference in value of the parcel appraised in the current condition with vernal pools and the value as if no vernal pools existed on the parcel or at a minimum fee prescribed in ordinance should the Town of Topsham  determine that the 40 % fee will not provide for the required conservation of vernal pools and associated terrestrial post-breeding amphibian habitat in the rural area.

d. Will establish a database to identify the locations of known vernal pools and track those being impacted by each permit issued under the Topsham Maine VP SAMP. The data will be made available to the Brunswick-Topsham Land Trust, Inc. to be used to determine the type and extent of resource gain required from Topsham Maine VP SAMP-funded mitigation projects.  

e. Will create a Maine VP SAMP Fund into which the mitigation fee shall be deposited.  It is understood that although the funds to be held pursuant to this agreement may be referred to herein as the “Topsham VP SAMP Fund,” the parties do not intend to set up a fund that would qualify as a trust under state or federal law.  

f. Will receive all Topsham Maine VP SAMP mitigation fees paid into the in-lieu-fee fund prior to the issuance of any NRPA Vernal Pools permit and shall remit the natural resource mitigation fee to the Brunswick-Topsham Land Trust Inc. 30 days after receipt of the Topsham Maine VP SAMP mitigation fee.

g. Will take part in an annual review of the Topsham Maine VP SAMP with the US Army Corps of Engineers, US Environmental Protection Agency, Maine DEP, Maine Department of Inland Fisheries and Wildlife, Brunswick-Topsham Land Trust Inc., and other stakeholders as appropriate. 

2.
The Brunswick-Topsham Land Trust Inc.:
 
a.
Will establish a “Topsham Maine VP SAMP FUND”. It is understood that although the funds to be held pursuant to this agreement may be referred to herein as the “Topsham Maine VP SAMP Fund,” the parties do not intend to set up a fund that would qualify as a trust under state or federal law.  

b. Will develop a project portfolio based on the process and criteria in the Maine VP SAMP that identifies specific projects for restoring, enhancing, or preserving vernal pool resources and associated terrestrial post-breeding amphibian habitats as soon as practicable after the fund has been established.  Potential vernal pool conservation projects shall be identified using the Topsham Vernal Pools Suitability for Conservation Assessment or by applying the Vernal Pool Conservation Criteria (Appendix II) to vernal pools not part of the Vernal Pools Suitability for Conservation Assessment.  Individual vernal pools or clusters of pools that meet the vernal pool conservation criteria may be added to the project portfolio.

c. Will undertake vernal pools conservation actions giving priority to purchase of property in fee, next to purchase of easement within the rural area(s) of the Town of Topsham as described in the Topsham Comprehensive Plan, then to rural areas within adjacent municipalities, then to other rural areas within the geographic coverage of the Brunswick-Topsham Land Trust Inc. The Brunswick-Topsham Land Trust Inc. is committed to authorizing projects to provide compensatory mitigation for vernal pools impacts within a reasonable time frame from the receipt of funds.  Accordingly, the Brunswick-Topsham Land Trust Inc. will endeavor to authorize the expenditure of funds towards projects that will be initiated within not more than 3 years from the receipt of funds.  For purposes of this agreement, the term “initiate” shall mean that a site has been identified, the Brunswick-Topsham Land Trust Inc. has accepted the site as an active project and negotiations with the landowner are underway to secure protection. 

If no projects are initiated within three years from the time the fee was collected, the funds will be transferred to the Maine Natural Resources Conservation Program for vernal pool conservation within the biophysical region within which the Town of Topsham is located.

d. Will include the Town of Topsham as a third party enforcer in all conservation easements entered into as part of Topsham Maine VP SAMP projects funded by the  “Topsham Maine VP SAMP Mitigation Fund." 

e. Will be responsible for monitoring vernal pools conserved using the Topsham Maine VP SAMP Fund. Biological monitoring during the spring breeding season will take place using the Maine Vernal Pool SAMP Site Checklist (Appendix III) or other substantially similar form to document the condition of the pool and surrounding landscape, amphibian egg mass counts and easement conditions. Biological monitoring will take place five (5) years and 10 (years) after the date conservation action is completed. Annual monitoring will be undertaken to verify landscape condition and that terms of the easement or management plan are being met. The Brunswick-Topsham Land Trust Inc. will be responsible for working with landowners to insure that easement conditions are being met.
f. Will maintain documentation of Topsham Maine VP SAMP funds received and spent, location and description of conservation actions completed, and monitoring forms. On an annual basis, Brunswick-Topsham Land Trust Inc. will provide this information to Topsham and take part in an annual review of the Topsham Maine VP SAMP.

g. Will maintain a ‘Conflict of Interest’ policy requiring Brunswick-Topsham Land Trust Inc. Board and staff members to disclose any interest in proposed conservation projects or any adjacent properties affected by said projects and to recuse themselves from voting on those matters if they have a conflict of interest.

D.  General Procedures for Conservation Actions under the Topsham Maine VP SAMP: 
1.   Geographic applicability:  

a. The Topsham Maine VP SAMP is an alternate mitigation approach for impacts to vernal pools within designated areas of the municipality’s comprehensive plan growth area. These areas are a subset of the Growth Area defined in the Topsham Comprehensive Plan and are the areas within which Topsham has received delegated authority from the Department of Environmental Protection to issue Natural Resource Protection Act (NRPA) Vernal Pool permits.

b. A permit applicant whose proposed activity or project lies within the designated development area of the Town of Topsham as established in Topsham’s request to the Maine DEP for partial delegated authority and identified in the Topsham Maine VP SAMP is eligible to pay an ILF that will become part of the fund as long as all other project conditions found in the Topsham Maine VP SAMP are met.  

c. Topsham Maine VP SAMP-funded conservation actions will take place first in the rural area, as described in the Topsham Comprehensive Plan, then within the rural areas of adjacent municipalities and then within the geographic coverage of the Brunswick-Topsham Land Trust Inc.  

       2. Conservation Project Development Process for Projects Developed by the Brunswick-Topsham Land Trust Inc.:
a.
Project screening: As part of vernal pool conservation project development, the Brunswick-Topsham Land Trust Inc. will consider the Topsham Vernal Pool Suitability for Conservation Assessment. The Brunswick-Topsham Land Trust Inc. may also consider vernal pool conservation activities not part of the Topsham Vernal Pool Suitability for Conservation Assessment if the project meets the Vernal Pool Conservation Criteria (Appendix II) as defined in the Topsham Maine VP SAMP.
b.   Project criteria: Projects developed and selected for funding shall:

1. To the extent appropriate and practicable, restore, enhance, or preserve, vernal pools and associated terrestrial amphibian post-breeding habitat according to the Maine Vernal Pool Conservation Criteria in a manner that seeks to conserve 2 vernal pools and 70 acres of adjacent terrestrial amphibian post-breeding habitat for each pool impacted in the designated development areas identified in the Topsham Maine VP SAMP;

2. To the extent appropriate and practicable, include upland areas sufficient to protect, buffer, or support identified vernal pool functions and ecological connectivity to other conservation areas or undeveloped large block habitats; this includes an undeveloped 100 foot water quality buffer surrounding the pool;
3. Shall be protected in perpetuity via conservation easement or fee purchase; 
4. Projects protected through conservation easement will be protected, at a minimum, by the easement conditions contained in the Model Easement attached as Appendix IV;
5. Have provisions for long-term management or stewardship by the Brunswick-Topsham Land Trust Inc.;

6. Demonstrate landowner willingness to participate in the proposed project, including entering into conservation easements or conveying fee title to property;

7. Represent an efficient use of funds expended reasonably given the condition, location and relative appraised values of properties; 

8. Demonstrate project readiness and likelihood of success. 

c.
Approval process: The Brunswick-Topsham Land Trust Inc. will maintain and follow a documented process for project development and approval.  Final project approval will be made by the Board of Brunswick-Topsham Land Trust Inc.
d.   Allocation of funds: The Brunswick-Topsham Land Trust Inc. will allocate funds to specific vernal pools conservation projects at such time as there are adequate funds to meet all costs necessary to complete a project that will meet or exceed the mitigation requirements that generated the fees.   

e. Timetable of conservation activities: The Brunswick-Topsham Land Trust Inc. is committed to authorizing projects, where possible, to provide compensatory mitigation for vernal pools impacts within a reasonable time frame from the receipt of funds.  Accordingly, the Brunswick-Topsham Land Trust Inc. will endeavor to authorize the expenditure of funds towards projects that will be initiated within not more than 3 years from the receipt of funds.  For purposes of this agreement, the term “initiate” shall mean that a site has been identified, the Brunswick-Topsham Land Trust Inc. has accepted the site as an active project and negotiations with the landowner are underway to secure protection. 

f. Financial controls and reporting:  The Brunswick-Topsham Land Trust Inc. shall hold and invest ILFs received from the Town of Topsham pursuant to this agreement in a manner consistent with the Brunswick-Topsham Land Trust Inc.  policies and procedures for the investment of its own funds.  The Brunswick-Topsham Land Trust Inc. will establish an internal restricted account pursuant to this Agreement and will credit said account with its share of the net investment income earned.  These funds will be invested so as to maximize the safety of the principal amount held by the Brunswick-Topsham Land Trust Inc.  The Brunswick-Topsham Land Trust Inc. shall account for the funds so held in accordance with generally accepted accounting principles and provide the Town of Topsham with an itemized annual statement that includes the beginning and ending annual balances, investment income earned, and authorized expenditures.  
g.  Costs: The costs of implementing a Topsham Maine VP SAMP project, such as the purchase price of the land, payment for a conservation easement, acquisition costs including but not limited to legal, appraisals, surveying, EHA, closing costs, long-term monitoring and stewardship, and establishment of vegetation, may be debited directly from the fund.

The administrative costs to the Brunswick-Topsham Land Trust Inc. for developing and implementing an approved mitigation project may be debited from the fund and paid to the Brunswick-Topsham Land Trust Inc. at a cost rate of 4% on a project-specific basis. 

The costs of long-term operation and maintenance (O&M) of a Topsham Maine VP SAMP project and monitoring of a permanent easement may be debited from the fund and paid to the Brunswick-Topsham Land Trust Inc.  In addition, the Brunswick-Topsham Land Trust Inc. shall be entitled to charge overhead costs to defray such ordinary expenses involved in administering the program such as: processing of checks, communications with partners, financial management and accounting, and costs associated with coordinating project proposals.  The Brunswick-Topsham Land Trust Inc. shall be entitled to charge costs of up to 6% of all fees entering the fund, at the time the funds are received to defray costs discussed in this section. 
        3.  Conservation Project Development Process for Permittee-responsible Mitigation
In the event that an applicant for Town of Topsham vernal pool permit chooses to undertake permittee-responsible mitigation, the Brunswick-Topsham Land Trust Inc.:

a. Will visit the site and insure that the conservation project meets the Maine VP Conservation Criteria;

b. Will make an official determination via a vote of its Board that it is willing to accept the conservation project;

c. Will inform the Town of Topsham that the conservation project will be accepted as permittee-responsible mitigation for vernal pool impacts in the designated development area.
E.  Review of program
The Town of Topsham, in cooperation with representatives from the Maine DEP, Maine DIFW, the Corps, the Brunswick-Topsham Land Trust Inc., and other stakeholders as determined by afore mentioned parties shall be known as the Maine VP SAMP Review Committee and shall annually review the status of the fund accounts, mitigation projects, schedules, and other components of the ILF program.
F.  Good faith agreement
The Town of Topsham and the Brunswick-Topsham Land Trust Inc. hereto agree to exercise their rights and responsibilities as contained in this agreement in good faith as much as their mutual desire under this agreement is to protect, restore and enhance vernal pools and association terrestrial habitat.  

G.  Amendment and termination
This agreement may be terminated by Brunswick-Topsham Land Trust Inc. by giving ninety days written notice of its intention to the Town of Topsham.   Prior to any termination of this agreement, the Brunswick-Topsham Land Trust Inc. shall provide the Town of Topsham an accounting of funds and documentation that the Brunswick-Topsham Land Trust Inc. has met its financial obligations.  Upon termination of this agreement, the Town of Topsham will work with the Maine VP SAMP Review Committee to determine how the remaining funds will be expended.  At the Town of Topsham’s sole and absolute discretion, the funds can be transferred to a newly established not-for-profit land conservation organization if this contract is terminated or, alternatively, upon termination and after payment of all outstanding obligations, the remaining funds will be transferred to the Maine Natural Resources Conservation Program.
Any amendment to this agreement requires the mutual agreement of both parties.

H.  Dispute Resolution
1.  Disputes:  If a dispute or complaint ("Dispute") arises concerning this Agreement, Town of Topsham and Brunswick-Topsham Land Trust, Inc. (the "parties") will endeavor in good faith to negotiate a resolution of the Dispute. Should negotiation be unsuccessful, mediation of the Dispute by a facilitator, may follow.  Any time which elapses in attempting to resolve the Dispute through either or both negotiation or mediation shall extend day-for-day any applicable statute(s) of repose or limitation of actions.


2.  Negotiation:  Following written notice of a Dispute, a face-to-face meeting shall be held at a place to be designated by Town of Topsham which is likely to be in Topsham, Maine, however, in no circumstances will the negotiation take place at the Town of Topsham’s offices.


3. Mediation:  If negotiation is unsuccessful after the meeting, Town of Topsham and Brunswick-Topsham Land Trust, Inc. may agree to mediation through a mutually acceptable third party (the “Facilitator”) having expertise in the subject of the Dispute.  The fee and expenses of the Facilitator shall be shared equally by Town of Topsham and Brunswick Topsham Land Trust, Inc.  The parties may present evidence and arguments to the Facilitator.  Unless the Facilitator and the parties agree otherwise, a minimum of one face-to-face meeting shall be held within the sixty-day period beginning on the date of the Facilitator's engagement. Following the meeting, or earlier if appropriate, the Facilitator shall report to the parties whether she/he believes the Dispute is resolvable through mediation.  At that point the parties shall mutually elect to (a) continue mediation, (b) replace the Facilitator and continue mediation, or (c) end mediation.  Either party may elect to end mediation, after which either party may adjudicate the Dispute.

4.  
Adjutication:  If the parties elect not to or are unable to resolve the Dispute through negotiation or mediation, either party shall be free to submit the Dispute to judicial adjudication.  
I.  OTHER CONSIDERATIONS:
1.
Independent Capacity:  In the performance of this Agreement, the parties hereto agree that the Brunswick-Topsham Land Trust Inc., and any agents and employees of the Brunswick-Topsham Land Trust Inc. shall act in the capacity of an independent contractor and not as officers or employees or agents of the Town of Topsham.
2.
Town of Topsham’s Representative: The Agreement Administrator shall be the Town of Topsham’s representative during the period of this Agreement.  He/she has authority to curtail services if necessary to ensure proper execution.  He/she shall certify to the Town of Topsham when payments under the Agreement are due and the amounts to be paid.  He/she shall make decisions on all claims of the Brunswick-Topsham Land Trust Inc., subject to the approval of the Board of Selectman or Town Council. 
3.
Agreement Administrator:  All progress reports, correspondence and related submissions from the Brunswick-Topsham Land Trust Inc. shall be submitted to:

Name:

Rich Roedner

Title:  

Topsham, Town Manager

Address: 
Topsham Town Hall, 100 Main Street, Topsham, ME 04086 
who is designated as the Agreement Administrator on behalf of the Town of Topsham for this Agreement, except where specified otherwise in this Agreement. 
4.
Changes in the Work:  Any monetary adjustment or any substantive change in the work shall be in the form of an amendment, signed by both parties prior to execution of the work.
5.
Governmental Requirements:
The Brunswick-Topsham Land Trust Inc. warrants and represents that it will comply with all governmental ordinances, laws and regulations.
6.
Notice of Claims: The Brunswick-Topsham Land Trust Inc. shall give the Contract Administrator immediate notice in writing of any legal action or suit filed related in any way to the Agreement of which may affect the performance of duties under the Agreement, and prompt notice of any claim made against Brunswick-Topsham Land Trust Inc. by any subcontractor which may result in litigation related in any way to the Agreement or which may affect the performance of duties under the Agreement.
7.
Liability Insurance:  Brunswick-Topsham Land Trust Inc. shall keep in force a liability policy issued by a company fully licensed to do business in this State by the Maine Department of Professional & Financial Regulation, Bureau of Insurance, which policy includes the activity to be covered by this Agreement. Upon execution of this Agreement, Brunswick-Topsham Land Trust Inc. shall furnish the Topsham of Topsham with written or photocopied verification of the existence of such liability insurance policy.
8.
Non-appropriation:  Notwithstanding any other provision of this Agreement, if the Town of Topsham does not receive sufficient funds to fund this Agreement and other obligations of the Town of Topsham, if funds are de-appropriated, or if the Town of Topsham does not receive legal authority to expend funds from the Maine Department of Environmental Protection and US Army Corps of Engineers, then the Town of Topsham is not obligated to make payment under this Agreement.  
9.
Severability:
The invalidity or unenforceability of any provision or part thereof of this Agreement shall not affect the remainder of said provision or any other provisions, and this Agreement shall be construed in all respects as if such invalid or unenforceable provision or part thereof had been omitted.
10.
Force majeure: The Town of Topsham may, at its discretion, excuse the performance of an obligation by a party under this Agreement in the event that performance of that obligation by that party is prevented by an act of God, act of war, riot, fire, explosion, flood or other catastrophe, sabotage, severe shortage of fuel, power or raw materials, change in law, court order, national defense requirement, or strike or labor dispute, provided that any such event and the delay caused thereby is beyond the control of, and could not reasonably be avoided by, that party.  The Town of Topsham may, at its discretion, extend the time period for performance of the obligation excused under this section by the period of the excused delay together with a reasonable period to reinstate compliance with the terms of this Agreement.
11.  Entire agreement: 
This document contains the entire Agreement of the parties, and neither party shall be bound by any statement or representation not contained herein. No waiver shall be deemed to have been made by any of the parties unless expressed in writing and signed by the waiving party.  The parties expressly agree that they shall not assert in any action relating to the Agreement that any implied waiver occurred between the parties which is not expressed in writing.  The failure of any party to insist in any one or more instances upon strict performance of any of the terms or provisions of the Agreement, or to exercise an option or election under the Agreement, shall not be construed as a waiver or relinquishment for the future of such terms, provisions, option or election, but the same shall continue in full force and effect, and no waiver by any party of any one or more of its rights or remedies under the Agreement shall be deemed to be a waiver of any prior or subsequent rights or remedy under the Agreement or at law.

Town of Topsham




Brunswick-Topsham Land Trust Inc.

___________________________


______________________________


Name and title





Name and title


___________________________


______________________________


Date






Date
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